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NORTH LONDON HEAT AND POWER PROJECT 

APPLICATION REFERENCE : EN010071 

Applicant’s Response to the Rule 17 Letter Dated 1 August 2016 (In Relation to 

Paragraph 4(2) of Schedule 3 of the Draft DCO) 

 

1. Introduction 

1.1 Paragraph 4(2) of Schedule 3 of the draft DCO sets out an appeals 

mechanism (the bespoke appeals mechanism) which would apply in cases 

where:  

(a) the discharging authority refuses an application for agreement, 

approval, consent or notice; 

(b) the discharging authority grants an application for any consent subject 

to conditions; 

(c) the discharging authority issues a notice further to sections 60 and or 

61 of the Control of Pollution Act 1974; 

(d) on receipt of a request for further information, the undertaker considers 

that either the whole or part of the specified information requested by 

the discharging authority is not necessary for consideration of the 

application; or 

(e) on receipt of any further information requested, the discharging 

authority notifies the undertaker that the information provided is 

inadequate and requests additional information which the undertaker 

considers is not necessary for consideration of the application. 

1.2 The bespoke appeals mechanism, in summary, provides that: 

(a)  Any appeal must be made to the Secretary of State within 42 days of 

notice of the decision giving rise to the appeal. 

(b)  The Secretary of State will appoint a person (the appointed person) to 

determine the appeal. 

(c) The relevant discharging authority and any requirement consultee must 

submit their written representations to the Secretary of State within 10 

business days of the start date. All appeal parties will have an 

opportunity to make counter-submissions. 



 
 

 
 

(d) The appointed person is able to request further information from the 

appeal parties, which may result in a revised timetable being issued by 

the appointed person.  

(e) The outcome of an appeal is to be treated as an approval by the 

discharging authority under the Order. 

(f) The appointed person may give directions as to costs of the appeal 

parties. If no direction as to costs is made, the reasonable costs of the 

appointed person must be met by the undertaker. 

(g) The decision of the appointed person is final and binding on the appeal 

parties, and a court may entertain proceedings for questioning the 

decision only if the proceedings are brought by a claim in judicial 

review.  

1.3 In the Rule 17 letter dated 1 August 2016 (Rule 17 Letter), the ExA refers to 

the Applicant’s responses to question 10.9 of the ExA’s First Written 

Questions and to question 2Q10.14 of the ExA’s Second Written Questions, 

both of which relate to the need for the bespoke appeals mechanism. The 

ExA also states in the Rule 17 Letter that it does not consider the particular 

circumstances of the Application to be so exceptional to require a purpose 

built appeals mechanism in the draft DCO, rather than relying on the 

processes of the Town and Country Planning Act 1990 (TCPA 1990), which 

would be the situation if this were a planning application.  

1.4 The Applicant has considered the ExA’s comments about a having the 

bespoke appeals mechanism in the draft DCO.  This Note sets out the 

Applicant’s representations.  

2. Applicant’s representations in relation to the need for the bespoke 

appeals mechanism 

2.1 Paragraph 21 of PINS’ Advice Note 15 (October 2014) contemplates a 

bespoke appeals mechanism and does not assume the importation of the 

TCPA 1990 appeals process. Paragraph 21 of Advice Note 15 states:  

 “21. Discharging requirements   

21.1 Section 120(2)(b) of the PA 2008 allows for requirements to include the 
obtaining of approvals from the Secretary of State “or any other person”. In 
many cases, the LPA for the area(s) within which the development is situated, 
is likely to be the relevant “person” from which to obtain such consents. For 
clarity, such requirements should generally be drafted to identify the relevant 
LPA or authorities, by name. This could be made clear in the definitions, for 
example when defining the “relevant planning authority”.  



 
 

 
 

21.2 Applicants should engage with LPAs and other key stakeholders at the 
earliest opportunity about the requirements to be included in the DCO and to 
agree the best approach to discharging the requirements, for example to 
agree a proportionate timescale for discharge depending on the extent or 
complexity of detail reserved for subsequent approval.  

21.3 If an applicant proposes that the approval of matters be required from a 
person other than the relevant LPA, the applicant should consider whether 
that person has the capacity and expertise to perform that function.  

Good practice points  

It is recommended that a mechanism for dealing with any disagreement 
between the applicant and the discharging authority is defined and 
incorporated in a DCO schedule. For example, this could include 
arrangements for when the discharging authority refuse an application made 
pursuant to a DCO requirement”. 

2.2 The bespoke appeals mechanism complies with paragraph 21 of Advice Note 

15 (above).  

2.3 Other recently granted development consent orders contain bespoke appeals 

mechanisms (for example those relating to Meaford Energy Centre granted on 

19 July 2016, North Wales Wind Farms Connection granted on 28 July 2016, 

A14 Cambridge to Huntingdon Improvement Scheme granted on 11 May 

2016, Port Talbot Steelworks granted on 8 December 2015,  Ferrybridge 

Multifuel 2 (FM2) Power Station granted on 28 October 2015, Progress Power 

Station granted on 23 July 2015, Hirwaun Power Station granted on 23 July 

2015, and Knottingley Power Project granted on 10 March 2015). Bespoke 

appeals mechanisms are therefore a well understood and well used facility in 

the DCO regime.  

2.3 The bespoke appeals mechanism in the draft DCO is based on bespoke 

mechanisms approved in other DCOs that have been granted to date. 

Examples of precedents the Applicant has used include the Knottingley Power 

Plant DCO 2015, The Hirwaun Generating Station Order 2015, the 

Ferrybridge Multifuel 2 Power Station DCO 2015, the Thames Tideway 

Tunnel DCO 2014 and the Hinkley Point C DCO 2013.  The bespoke appeals 

process also reflects the equivalent provisions in The National Grid (North 

London Reinforcement Project) Order 2014, which has been through the 

examination process and involves the same local authority. 

2.4 The application for the North London Heat and Power Project is not an 

application for planning permission.  Although the appeals process in the 

TCPA 1990 has been applied to DCOs, it does not follow that it should be nor 

that it is the best method to apply to a development consent order under the 



 
 

 
 

Planning Act 2008. The Planning Act 2008 instituted a consenting regime 

designed to replace the TCPA scheme for particular types of project. A 

bespoke appeals system is consonant with that (see below in relation to the 

speed of the process). 

2.5 Unlike the appeals process under the TCPA, the bespoke process allows the 

undertaker to appeal requests for further or additional information on the basis 

that that information is not necessary (see paragraphs 4(1)(d) and (e)).  The 

bespoke process therefore has a wider scope than the TCPA process. 

2.6 The draft DCO for this application contains a large number of provisions (not 

only within the requirements) where the undertaker is obliged to seek the 

approval, consent, agreement of a third party in relation to a wide variety of 

matters. The process contained in paragraphs 1 and 2 of Schedule 3 to obtain 

approvals etc. applies to all these provisions (see Article 38(1)(a) which states 

that Schedule 3 applies to the provisions of the Order). In light of this, it would 

not for example be appropriate to apply the appeals mechanism under the 

TCPA 1990 to an appeal relating to a refusal to stop up a street under Article 

13(4)(b) of the draft DCO, as the stopping up of a street is not ordinarily a 

TCPA matter.   

2.7 The particular circumstances of this application are such that there is a need 

for a bespoke appeals mechanism; the large number of approvals the 

undertaker is required to obtain means that it will be imperative to the timely 

delivery of the project that the draft DCO contains a clear and certain process 

for appeals, rather than the undertaker having to rely on other legislative 

provisions (which were not drafted with DCOs in mind) that may change or be 

repealed.  

2.8 The bespoke appeals process in the draft DCO is considered a much faster 

process than that which is contained in the TCPA 1990. A faster appeals 

process is important given that what is being delivered is nationally significant 

infrastructure (rather than local development that benefits private parties). For 

example, under the proposed bespoke appeals process, appeals must be 

made within 42 days, whereas under the TCPA, an appeal should be made 

within 6 months.  The timeframes in the bespoke appeals mechanism are also 

more consistent with the overarching aim of the Planning Act 2008 regime, 

which is to deliver infrastructure quickly. This was one of the reasons to move 

away from the TCPA 90 appeals regime when the DCO regime in the 

Planning Act 2008 was created. 

2.9 The North London Heat and Power Project is a nationally significant 

infrastructure project (by definition) and the faster bespoke appeals 

mechanism would be the most appropriate.   



 
 

 
 

2.10 The Applicant notes that in the London Borough of Enfield’s (LBE) response 

to the Applicant’s answer to question 10.9 of the ExA’s First Written Questions 

(REP3-004 submitted at Deadline 3), LBE stated that the appeals system in 

TCPA 90 should apply. However, LBE did not make any further written 

representations in response to the Applicant’s further justification for the 

bespoke appeals mechanism in the Applicant’s response to question 10.14 of 

the ExA’s Second Written Questions.  
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